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Chad Harsha 
Attorney General 

 

 
November 5, 2024 

 
 
 
Eddie Streater 
Regional Director, Eastern Oklahoma Region 
Bureau of Indian Affairs 
P.O. Box 8002 
Muskogee, OK 74402-8002 
 
Re:  Cherokee Bartlesville Environmental Assessment: Commitment to Mitigation Measures  
 
Mr. Streater: 
 
This correspondence is intended to confirm that Cherokee Nation shall enforce and oversee 
compliance with the mitigation requirements and commitments discussed in Section 4 of the 
Bartlesville project Environmental Assessment (EA) to avoid significant effects as required by 
40 C.F.R. § 1505.3. No new legislative act or resolution is needed to document Cherokee 
Nation’s commitment, as existing laws reflecting the Nation’s historic and ongoing resolve to 
preserve and conserve its air, land, and waters, and to protect the living environments of its 
citizens, animal and plant life, empower the Nation to enforce compliance.  
 
The Cherokee Nation Environmental Protection Commission (CN EPC) is charged with 
regulating and enforcing the provisions of the Cherokee Nation Environmental Quality Code (27 
CNCA§ 100 et seq.) within the Nation’s historic territorial boundaries. See 27 CNCA § 104. 
Among its responsibilities, the CN EPC is authorized and required by Cherokee Nation law to 
take appropriate enforcement actions necessary to ensure compliance with federal environmental 
laws and policies in Indian Country, including, inter alia, adherence to the requirements of the 
National Environmental Policy Act, 42 U.S.C. § 4321 et seq. See 27 CNCA § 203(A).  
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All of the mitigation requirements and commitments set forth in Section 4 of the EA fall within 
the scope of the CN EPC’s enforcement authority. See 27 CNCA § 204. In the event of a 
violation or noncompliance, enforcement tools available to the CN EPC include the power to 
conduct inspections and investigations, to issue licenses and establish permit conditions, to issue 
orders, to conduct administrative proceedings, to initiate court actions, and to impose such civil 
and criminal penalties as may be warranted. See 27 CNCA §§ 203(C), 205-208.  
 
Sincerely, 
 
 
 
Chad Harsha 
Attorney General 
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Cherokee Nation Bartlesville 14.993-acre 
Gaming and Fee-To-Trust Project 
Mitigation Monitoring and Compliance Plan 

The purpose of this Mitigation Monitoring and Compliance Plan (MMCP) is to guide compliance and 
implementation of mitigation measures associated with the Cherokee Nation (Nation) Bartlesville 14.993-
acre Gaming and Fee-To-Trust Project (Project). The mitigation measures listed in Table 1 were identified 
within the Final Environmental Assessment (EA) dated November 2024 and the Mitigated Finding of No 
Significant Impact (FONSI). This MMCP has been prepared consistent with the requirements of 40 CFR § 
1501.6(d) and 1505.3 (c) and includes descriptions of the following: 

 The mitigation measures identified within the EA;
 The parties responsible for monitoring and implementing the mitigation measures;
 The anticipated timeframe for implementing and completing the mitigation measures; and
 Compliance standards and entities responsible for the enforcement of the mitigation measures.

Mitigation measures detailed in Table 1 were included in Section 4 of the EA and will be implemented to 
reduce potentially significant impacts to land and water resources, air quality, biological resources, 
cultural resources, transportation and circulation, and noise. The Nation will be the primary agency 
responsible for funding, monitoring, and/or implementing the mitigation measures. Implementation of 
the mitigation measures will occur either during the planning phase, prior to beginning construction-
related activities (pre-construction), during construction, or during operation. Where applicable, the 
mitigation measures will be monitored and enforced pursuant to federal law and agreements between 
the Nation and appropriate governmental authorities. Non-compliance could result in the suspension of 
construction and/or regulatory fines. 
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Table 1: Mitigation Monitoring and Compliance 

Mitigation Measure 
Party Responsible for 

Monitoring and/or 
Implementation 

Timing of 
Implementation 

Enforcement 
Authority/Applicable Regulation 

Standard for Determining 
Compliance 

Land and Water Resources      
Grading and Drainage Plan      

A licensed engineer shall prepare a Grading and Drainage Plan for the development and shall include, at a 
minimum, the following: 

 Fill within the 100-year and 500-year floodplain shall be avoided to the extent feasible. 

 A topographic survey shall be completed to confirm drainage calculations for the sizing of outfall pipes 
and stormwater detention pond(s). 

 If grading occurs within the 100-year or 500-year floodplain, the area within the floodplain shall either 
be: 

1. Balanced to avoid off-site flooding impacts, or  
2. Designed to route stormwater to on-site detention/retention areas sized to handle flood events. 

Nation 

Pre-Construction 
Phase and 

Construction 
Phase 

 Federal Emergency 
Management Agency/National 
Flood Insurance Program 

 Cherokee Nation Tribal 
Resolution 

Grading and Drainage Plan 
prepared by licensed engineer 
documenting avoidance of 
floodplain or other performance 
measures as stated. 

Air Quality      
Site Plan Setback      

 The site plan for Alternative A shall be reconfigured to increase the distance between the fuel pumps and 
underground storage tanks and the nearest off-site residential receptors (existing residences).  

 The minimum separation between the fueling areas and existing residences shall be 300 feet. 
Nation Planning Phase 

 
 Cherokee Nation Tribal 

Resolution 

Final engineering drawings shall 
identify 300-foot setback between 
fuel pumps and USTs and 
residential uses. 

Biological Resources      
Tricolored Bat     

 Timing of tree removal shall occur outside the active season (April 1 through October 31) of roosting bats 
as possible. Nation Planning Phase 

 U.S. Fish and Wildlife Service 
(USFWS)/Federal Endangered 
Species Act  

 Cherokee Nation Tribal 
Resolution 

Requirements shall be identified in 
construction contracts or the 
below measure shall apply. 

OR 

 Should tree removal occur during the active season (April 1 through October 31), emergence surveys shall 
be conducted by a qualified biologist consistent with Appendix E: Phase 4 Emergence Surveys of the 
USFWS Range-Wide Indiana Bat and Northern Long-Eared Bat Survey Guidelines (USFWS, 2023).  

 As tricolored bat can be difficult to detect in emergence surveys, USFWS shall be consulted prior to 
emergence surveys to approve the surveying biologist as well as the survey methodology and timing.  

 If no bats are observed, data sheets shall be submitted to USFWS and no further action is necessary. 

Nation 
 

USFWS as needed 

Pre-Construction 
Phase 

 U.S. Fish and Wildlife Service 
(USFWS)/Federal Endangered 
Species Act  

 Cherokee Nation Tribal 
Resolution 

 

If the measure above is not 
implemented, a qualified biologist 
shall be engaged by the Nation or 
construction contractors. A letter 
report shall be prepared by a 
qualified biologist documenting 
compliance.  
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Mitigation Measure 
Party Responsible for 

Monitoring and/or 
Implementation 

Timing of 
Implementation 

Enforcement 
Authority/Applicable Regulation 

Standard for Determining 
Compliance 

 If one or more bats are observed, it shall be assumed that the bat is a listed bat. In this case, an avoidance 
plan shall be developed with USFWS that identifies avoidance methods such as timing of disturbance with 
periods of bat activity in order to confirm bats are absent from trees prior to impacts, or implementation 
of a multi-day tree removal process in order to ensure trees are removed slowly enough to prevent injury 
or mortality to roosting bats. 

Nesting Migratory Birds/Raptors      
 If construction activities (either site preparation or barn conversion) commence during the general 

nesting season (February 15 to September 1), a preconstruction nest survey shall be conducted by a 
qualified biologist on and within 100 feet of proposed construction within 7 days of initiating ground 
disturbance. If active nests are identified, the qualified biologist shall determine a suitable avoidance 
buffer based on the needs of the species observed. 

 Avoidance measures include establishment of a buffer zone using construction fencing or similar, or the 
postponement of construction until after the nesting season, or until after a qualified biologist has 
determined the nest is no longer active. Avoidance buffers may vary in size depending on habitat 
characteristics, project-related activities, and disturbance levels. 

 Should work activity cease for 14 days or more during the nesting season, surveys shall be repeated to 
ensure birds and have not established nests during inactivity. 

Nation 

Pre-Construction 
Phase and 

Construction 
Phase  

 U.S. Fish and Wildlife Service 
(USFWS)/Migratory Bird 
Treaty Act  

 Cherokee Nation Tribal 
Resolution 

 

A qualified biologist shall be 
engaged by the Nation or 
construction contractor. A letter 
report shall be prepared by a 
qualified biologist documenting 
compliance. 

Cultural Resources      
Inadvertent Discoveries of Cultural Resources     

 In the event that cultural resources are inadvertently discovered during project-related ground 
disturbance, ground disturbance shall be halted within 50 feet of the find and the BIA and Cherokee 
Nation Tribal Historic Preservation Officer (THPO) and/or a qualified archaeologist (i.e., an archaeologist 
that meets the qualifications at 36 CFR Part 61) shall be retained to assess its potential significance.  

 Construction activities may continue in other areas but may not resume in the area of the find until the 
significance of the find is assessed and it is appropriately treated.  

 If the find is determined by the BIA/THPO/qualified archaeologist to not be significant, no additional 
cultural resources investigations are necessary and work may resume in the area of the find.  

 If the find is determined significant, additional cultural resources investigations such as data recovery 
excavation may be warranted and would be determined in consultation with the BIA and THPO/qualified 
archaeologist, as well as potentially affiliated Tribal organizations and any other relevant regulatory 
agencies or interested parties, as appropriate.  

Nation 
BIA as needed 

Construction 
Phase 

 

 
 BIA and THPO/Section 106 of 

the National Historic 
Preservation Act 

 Cherokee Nation Tribal 
Resolution 

 
 
 

Requirements shall be identified in 
construction contracts. 
Documentation for inadvertent 
discoveries shall be prepared in 
accordance with NHPA and must be 
approved by the THPO. 
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Mitigation Measure 
Party Responsible for 

Monitoring and/or 
Implementation 

Timing of 
Implementation 

Enforcement 
Authority/Applicable Regulation 

Standard for Determining 
Compliance 

Inadvertent Discoveries of Human Remains     
 Consistent with the Native American Graves Protection and Repatriation Act (NAGPRA) requirements, if 

human remains or objects of cultural patrimony are discovered during project-related ground-disturbing 
activities, ground disturbance in the vicinity of the find shall be halted and the location shall be 
secured (43 CFR § 10.4(c)). 

 The BIA and Cherokee Nation THPO shall be immediately notified of the discovery and the Washington 
County Sheriff/Coroner shall be immediately informed of the find in accordance with the Oklahoma 
Statues (Title 21, Sec.21-1168.4) and (43 CFR § 10.5(a) (1)). 

 If the remains are determined to be Native American in origin, the BIA shall consult with the THPO and/or 
appropriate Tribe to discuss the recovery and treatment of the remains (43 CFR § 10.5).  

 A written plan of action shall be prepared that addresses the custody of the remains and the planned 
disposition (43 CFR § 10.5(b)). 

 The disposition of the human remains, funerary objects, sacred objects, or objects of cultural patrimony 
shall be carried out in accordance with procedures set forth in 43 CFR § 10.6. 

Nation  
BIA as needed 

Construction 
Phase  

 BIA and THPO/NAGPRA (43 
CFR § 10) 

 Cherokee Nation Tribal 
Resolution 

Requirements shall be identified in 
construction contracts. 
Documentation for inadvertent 
discoveries shall be prepared in 
accordance with NAGPRA and must 
be approved by the THPO. 

Transportation and Circulation      
Proposed Driveways 1, 2, and 3     

 The westbound approach of proposed Driveways 1, 2, and 3 shall be constructed with separate left and 
right turn lanes to reduce vehicular delay for right turning vehicles exiting the Project Site. Nation Construction 

Phase  

 Oklahoma Department of 
Transportation 
(ODOT)/Conditions of 
commercial access approval(s) 
and encroachment permits for 
work within ODOT right-of-
way 

 Cherokee Nation Tribal 
Resolution 

Requirements shall be identified in 
construction contracts. Design 
plans must be submitted to ODOT 
for review and approval. Access 
approvals and encroachment 
permits will be obtained prior to 
construction of improvements. 
 

Main Access Driveway and US-75     
 If feasible, the site plan shall be reconfigured in such a way that the main access drive (proposed Driveway 

2) shall be located opposite the shared Atwoods Hardware Drive/US-75 intersection (proposed Driveway 
3), and a traffic signal shall be installed. 

 If the site plan cannot be reconfigured to align the main access drive (proposed Driveway 2) with the 
shared Atwoods Hardware drive/proposed Driveway 3/US-75 intersection, proposed Driveway 2/US-75 
intersection as it is currently proposed shall be signalized.  

 If proposed Driveway 2 is signalized, the intersection of US-75 and the shared Atwoods Hardware drive 
shall not be signalized due to the close spacing to proposed Driveway 2.  

Nation 

Planning Phase 
Construction 

Phase 
 

 ODOT/Conditions of 
commercial access approval(s) 
and encroachment permits for 
work within ODOT right-of-
way 

 Cherokee Nation Tribal 
Resolution  

Requirements shall be identified in 
construction contracts. Design 
plans must be submitted to ODOT 
for review and approval. Access 
approvals and encroachment 
permits will be obtained prior to 
construction of improvements. 
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Mitigation Measure 
Party Responsible for 

Monitoring and/or 
Implementation 

Timing of 
Implementation 

Enforcement 
Authority/Applicable Regulation 

Standard for Determining 
Compliance 

Rice Creek Road/W 2200 Road and US-75     

 This intersection would only be expected to qualify for signalization under the 2046 total traffic scenario. 
It is recommended that the City of Bartlesville and ODOT monitor this intersection in the future as 
background traffic volumes increase due to continued growth in the area to determine the timing for 
improvements.  

 The Nation shall contribute a fair-share payment towards the signalization of this intersection at the time 
that it is planned and installed by the jurisdictional agencies. 

Nation 
City of Bartlesville  

ODOT 

Fair-Share 
Contribution due 

at time traffic 
volumes warrant 
improvement as 
determined by 

the City of 
Bartlesville and 

ODOT 

 ODOT and/or City of 
Bartlesville/Conditions of 
commercial access approval(s) 
and encroachment permits for 
work within ODOT and/or City 
right-of-way 

 Cherokee Nation Tribal 
Resolution 

 

Need for improvement to be 
monitored and communicated by 
City of Bartlesville. Fair shall 
calculation to be determined by 
calculating the percentage of 
project related traffic at the 
intersection. Cost of improvement 
to be estimated by qualified 
transportation engineer. Payment 
to be issued directly to the agency 
with jurisdiction at the time the 
improvement is planned and prior 
to construction of the 
improvement. 

 
Price Road and US-75     

 Under future cumulative 2046 conditions, the intersection of Price Road and US-75 intersection would be 
expected to operate at unacceptable LOS. The unacceptable operating conditions would not be expected 
to occur for decades and would be as a result of background traffic growth and not wholly attributable to 
the proposed development. It is recommended that the City of Bartlesville and ODOT monitor this 
intersection in the future as background traffic volumes increase due to continued growth in the area to 
determine the timing for improvements.  

 To achieve acceptable LOS at this intersection under 2046 conditions, it is recommended that a second 
left-turn lane be installed on three approaches (eastbound, westbound, and northbound).  

 It is recommended the northbound and southbound approaches be widened to include a third through 
lane in each direction with a shared right-turn lane and removal of the dedicated right turn lanes.  

 The Nation shall contribute a fair-share payment towards these improvements at the time that they are 
planned and constructed by the jurisdictional agencies. 

Nation 
City of Bartlesville  

ODOT 

Fair-Share 
Contribution due 

at time traffic 
volumes warrant 
improvement as 
determined by 

the City of 
Bartlesville and 

ODOT 

 ODOT and/or City of 
Bartlesville/Conditions of 
commercial access approval(s) 
and encroachment permits for 
work within ODOT and/or City  
right-of-way 

 Cherokee Nation Tribal 
Resolution 

Need for improvement to be 
monitored and communicated by 
City of Bartlesville. Fair shall 
calculation to be determined by 
calculating the percentage of 
project related traffic at the 
intersection. Cost of improvement 
to be estimated by qualified 
transportation engineer. Payment 
to be issued directly to the agency 
with jurisdiction at the time the 
improvement is planned and prior 
to construction of the 
improvement. 

Noise     
Disturbance Coordinator      
 The Nation shall monitor construction noise and vibration and will designate a disturbance coordinator 

(such as an employee of the general contractor or the project manager for the Nation), post the 
coordinator’s contact telephone number conspicuously around the Project Site, and provide the number 
to nearby sensitive receptors.  

Nation Construction 
Phase 

  Cherokee Nation Tribal 
Resolution 

Requirements shall be identified in 
construction contracts.  
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Mitigation Measure 
Party Responsible for 

Monitoring and/or 
Implementation 

Timing of 
Implementation 

Enforcement 
Authority/Applicable Regulation 

Standard for Determining 
Compliance 

 The disturbance coordinator shall receive public complaints, be responsible for determining the cause of 
the complaints, and implement any feasible measures to alleviate the problem. 

Equipment Location      
 Loud stationary construction equipment shall be located as far away from residential receptor areas as 

feasible.  

 To the extent feasible, existing barrier features (structures) shall be used to block sound transmission 
between noise sources and noise sensitive land uses. 

Nation Construction 
Phase 

 Cherokee Nation Tribal 
Resolution 

Requirements shall be identified in 
construction contracts. 




